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1.  Aforesaid appeal by assessee for Assessment Year (AY) 2014-15
arises out of the order of learned Commissioner of Income Tax
(Appeals)-7, Chennai [CIT(A)] dated 16-11-2018 in the matter of
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assessment framed by Ld. Assessing Officer [AO] 143(3) of the Act on

24-11-2016. The grounds raised by the assessee read as under: -

1. The Ld. Commissioner has not considered the case of the Appellant.

2. The impugned order has been passed without appreciating the facts of the case
and the grounds of appeal filed before the Ld. Commissioner.

3. The grounds of appeal filed before the Ld. Commissioner specifically states that
the excess provisions made towards excise duty and cess had already been
reversed in the Profit and Loss Account and this fact had further been endorsed in
the tax audit report. The disallowance by the Assessing Officer had therefore
resulted in disallowing the same amount twice. Although these pleadings have been
set out in the impugned order, the same have not been considered.

4. The grounds of appeal filed before the Ld. Commissioner further stated that in
view of the judgment of the Hon'ble Supreme Court in Bharat Earth Movers vs CIT,
245 ITR 428, a claim for deduction on account of provision for leave salary, based
on the method of actuarial variation, would have to be allowed. Although these
pleadings have been set out in the impugned order, the same have not been
considered.

5. Without prejudice to the above, the grounds of appeal filed before the Ld.
Commissioner specifically states that a sum of Rs.10,62,588 was in fact paid by the
appellant during the AY 2014-15 towards leave encashment and that the same
would become evident from a reading of "Annexure K9 to the tax audit report. In
view thereof, even assuming without
admittingthatdisallowancewastobemadeunderSection43Bofthe IncomeTaxAct, the
Assessing Officer ought to have taken only the net amount of Rs.11,32,436/-
Althoughthesepleadingshavebeensetoutintheimpugnedorder,thesamehavenot been
considered.
6.TheLd.CommissionerfailedtograntanopportunityofhearingtotheAppellant.
7.TheLd.Commissionerhasotherwisecausedgraveinjusticetothe Appellantbydenying
anopportunitytothe Appellanttoexplainitscase.
8.0Onthescheduleddateofhearing,theauthorizedrepresentativeoftheAppellanthada
marriageinthefamilyandhencewasnotinapositiontoattendtothehearing.Aletterrequesti
ngforadjournmentofthehearingonthesaidaccountwasalsopreparedforfiling before the
Commissioner of Income Tax (Appeals) - 7, however the same was
inadvertentlyandbyoversightnotfiled.

Fortheabovereasons,itis prayed thatthisHon'bleTribunalmaybepleasedtoquashand
setasidetheorderdated16.11.2018passedbythelearnedCommissionerofincome Tax,
Appeals-7,andpasssuchfurtherorderand/orordersasthisHon'ble Tribunalmaydeemfitin
thefactsandcircumstancesofthecaseandthusrenderjustice.

As aggrieved, the assessee is aggrieved by confirmation of certain
disallowances u/s 43B.

2. Having heard rival submissions and after due consideration of
relevant material on record, our adjudicationto the subject matter of

appeal would be as given in succeeding paragraphs.
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3. Disallowance of Excess Deduction

3.1 The assessee claimed deduction u/s 43B for Rs.4.15 Lacs since
the same was disallowed in earlier years. The Ld. AO held that the
assessee paid only an amount of Rs.2.19 Lacs and therefore, the
assessee claimed excess deduction of Rs.1.95 Lacs. The same was
disallowed and added back to the income of the assessee.

3.2 During appellate proceedings, it was submitted by the assessee
that this amount represents excess provisions reversed in the account.
Adding the same to the income of the assessee would result into
disallowing the amount twice. However, disregarding the same, Ld.
CIT(A) confirmed the disallowance against which the assessee is in
further appeal before us.

3.3 Upon perusal of assessee’s computation of income, it could be
seen that the assessee has claimed deduction u/s 43B for Rs.4,15,001/-.
As per Annexure-J of Tax Audit Report, this amount represents liability of
excise duty, cess and staff bonus pertaining to AY 2013-14. Since the
same was outstanding, the deduction of the same was not allowed in AY
2013-14. In this year, the assessee has paid an amount of Rs.2,19,474/-
on 08.10.2013 whereas the remaining amount of Rs.1,95,527/- has been
written-back in the books of accounts. Accordingly, Ld. AO has
disallowed Rs.1,95,527/- on the ground that the same has not been paid
by the assessee. It is the submissions of Ld. AR that the amount of
Rs.1,95,527/- has been reversed in the books of accounts and
disallowing the same again would amount to double taxation. Finding
strength in the same, we direct Ld. AO to verify the same and if this
amount has already been reversed in the books of accounts, the

deduction of the same would be available since disallowing the same
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would amount to double taxation. This ground stand allowed for

statistical purposes.
4. Disallowance of Deduction u/s 43B

4.1 As per Audit Report, the assessee claimed deduction of Rs.21.95
Lacs which represent for provision for leave encashment. The same sum
was not paid during the year and accordingly, the provisions of Sec.43B
were held applicable to these payments. Consequently, the same was
disallowed and added back to the income of the assessee.

4.2 During appellate proceedings, the assessee pleaded that Ld. AO
disallowed entire amount without considering amount of Rs.10.62 Lacs
as paid by the assessee during the year. The disallowance should have
been restricted to Rs.11.32 Lacs. The assessee also pleaded that since
the provision was made as per actuarial valuation, entire amount should
have been allowed to the assessee. However, disregarding the same,
Ld. CIT(A) confirmed the disallowance against which the assessee is in
further appeal before us.

4.3 During hearing, Ld. AR fairly submitted that the provisions of
Sec.43B would apply to leave encashment also. The limited submission
of Ld. AR is that an amount of Rs.10.62 Lacs has actually been paid by
the assessee out of provision for leave encashment. Therefore, the
same would not be hit by the provisions of Sec.43B. Concurring with the
same, we direct Ld. AO to verify the same and if the payment has
actually been made, the disallowance to that extent would stand deleted.

The ground stand allowed for statistical purposes.
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5. The appeal stands partly allowed for statistical purposes.

Order pronounced in open Court on 04" May, 2022.
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